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The Federal Communications Commission’S and 

Federal Trade Commission’s 

Do Not Call Rules: 

Application To Telemarketing as of October 1, 2003

This FAQ is not intended to provide specific advice about individual legal, business or other questions.  It was prepared solely as a guide, and is not a recommendation that a particular course of action be followed.  If specific legal or other expert advice is required or desired, the services of an appropriate, competent professional should be sought.

August 11, 2003

The Federal Communications Commission (FCC) published a Do Not Call (DNC) rule on July 25, 2003, amending its rules implementing the Telephone Consumer Protection Act of 1991.  This new rule has a potentially significant impact on insurance agency and brokerage firms as well as trade associations.  The rule addresses two broad categories of activities:  (1) telemarketing; and (2) fax solicitations.  This memorandum provides an overview of the new rules governing telemarketing imposed by the FCC and the Federal Trade Commission (FTC).  The FCC also changed its rules for faxing unsolicited commercial advertisements; those rules are addressed in a separate FAQ entitled:  “The Federal Communications Commission’s Do Not Call Rule: Application to Faxes as of August 25, 2003.”

Starting October 1, 2003, people using the telephone to solicit business will have to purchase the national do-not-call (“DNC”) list and use it to “scrub” their calling lists within 90 days of making telemarketing calls.  As has been the case since the early 1990s, companies will have to maintain their own company specific DNC list, observe certain calling hours, and provide identifying information on telemarketing calls.  The details of the rules regarding the national DNC list and policies needed are described below.
COVERED CALLS

1. Who is subject to the new telemarketing rules?

The FCC’s new DNC rules apply to all calls – those made within the same state (intrastate) and those made across state lines (interstate).  The FTC’s rules apply only to interstate calls.  The application of these rules to businesses in the insurance industry is as follows:
· Insurance Agencies and Brokerages:  Telemarketing calls by insurance agencies and brokerage firms are subject to the new DNC rules adopted by the FCC.  The FTC rules do not apply to insurance agencies and brokerage firms relative to the business of insurance. 

· Insurance Companies:  The FCC believes that insurance companies are subject to its new DNC rules.  The FTC rules do not apply to insurance companies relative to the business of insurance. 
· Nonprofits:  Telemarketing calls by or on behalf of nonprofit entities are not subject to the FCC’s new DNC rules.  For-profit subsidiaries of nonprofit entities are subject to the FCC’s new DNC rules.  The FTC’s jurisdiction is less clear.  It has indicated that it will enforce its rules against:  (i) trade associations in connection with for-profit telemarketing calls, whether made by the trade association itself, or by a third party on behalf of the trade association; and (ii) for-profit subsidiaries of nonprofit entities.
2. What kind of calls are covered by the rules?

In short, the rules cover all telemarketing sales calls.  

Specifically, the FCC’s new DNC rules cover all “telephone solicitations,” which are defined as any “telephone call or message for the purpose of encouraging the purchase or rental of, or investment in, property, goods, or services, which is transmitted to any person….”  The FTC’s rules apply to any “telephone call initiated by a telemarketer to induce the purchase of goods or services or to solicit a charitable contribution.”

The rules do not cover calls that are made to conduct surveys or provide information. However, mixed purpose calls, such as surveys or informational calls that also solicit the purchase of goods or services, are covered by the rules.
3. Do the rules apply to business-to-business telemarketing calls?

No.  The FCC’s new DNC provisions apply only to calls to “residential telephone subscribers,” and the FTC’s rules exempt “[t]elephone calls between a telemarketer and any business.”  Thus, when calling businesses, you do not need to use the national DNC list or refer to your company specific DNC list.  (See FAQs 14 and 15 regarding company specific DNC lists.) 

4. Do the new rules apply to telemarketing calls to home-based businesses?

The answer to this question is less clear.  Since home-based businesses may not have business telephone numbers, it is likely that in many instances, those phone numbers will be considered residential numbers.  To determine if a telephone number is residential or business, the FCC has indicated that it will look to the amount of time a phone is used for business purposes.  But, the opposite is true for the FTC, which looks to the purpose of the call rather than the nature of the use of the number.

Thus, the most prudent course for any numbers not obtained from a business directory is to scrub them against the national and your company specific DNC lists before making  telemarketing calls.

5.
What if a business number is on the national DNC list?

In general, you do not have to use the national DNC list when making calls to businesses, so it does not matter if a business number is on that list.  Telemarketing calls to business numbers on the national DNC list are not in violation of the rules.  The only exception to this is might be for home-based businesses, which are addressed above.
6. Are telemarketing calls to your current customers covered by the rules?

No.  Both the FCC and FTC exempt calls to those with whom you have an established business relationship (“EBR”).  An EBR exists for the duration of a business relationship (e.g., during the life of an insurance policy) and for 18 months after the last payment or the last goods or services are provided.  Thus, telemarketing calls to current insureds by insurance agencies, and telemarketing calls by a trade association to its members, are not covered by the rules.  
The EBR exception also extends to your subsidiaries and corporate affiliates (but not marketing partners) if the person called “would reasonably expect [the affiliate] to be included [in the EBR] given the nature and type of goods and services offered by the affiliate and the identity of the affiliate.”  Of course, your marketing partner can make telemarketing calls to people with whom it has an EBR.
7. Are telemarketing calls to your past customers covered by the rules?

No, not if you have an EBR with the past customer.  In other words, if, within the 18 months preceding a telemarketing call there was a payment made or goods or services provided, a telemarketing call is not covered by the rules.   

For example, for an insurance agency, if an insurance policy you wrote was in effect within the last 18 months, or if you provided risk management or other consulting services within that same period, a telemarketing call to that client would not be covered by the rule.  And for a trade association, calls to a non-members would not be covered by the rule if, within the last 18 months, the person called took classes, attended a conference or bought books from the association. 
8. Are telemarketing calls to people who contact you for information covered by the rules?
No, provided the calls from those people are within the last three months and relate to your business activities.  This is because an EBR exists for three months after an inquiry.  However, calls from people seeking directions to your office, asking about your hours of operation or with similar questions are covered by the rules.  

9. Are telemarketing calls to people you know covered by the rules?

No.  The FCC exempts calls to people with whom you have a personal relationship.  This exemption covers family members, friends and acquaintances.  

10. Are telemarketing calls to people who are referred to you covered by the rules?
Yes.  The FCC was very clear that the personal relationship exemption applies only to people you actually know and not to people who are referred to you.  If the phone number of a person referred to you is on the national DNC list, you cannot initiate a call to the person unless you first meet the person, but you can return the person’s call if he or she calls you.
11. Can you get permission to make telemarketing calls to people on the national DNC list?

Yes.  If a person gives you signed written consent to call, you may call.  This consent is good unless revoked, so it is a useful way to avoid the time limits of the EBR.  If the consent is revoked, telemarketing calls to that person are not permitted, even if the person continues to do business with you.
It is recommended that you retain the consent forms so that you can respond to complaints, if any.  There are no specific regulations about retention of these records, but it is suggested that the forms either be filed in hard copy or digitally imaged for easy retrieval.

12. Are PAC solicitation calls covered by the rule?

No.  Political calls are exempt from the rules. 
DO NOT CALL REQUIREMENTS

13. What do the rules require?

In general, the rules require that as of October 1, 2003, telemarketing calls not be made to people who have registered their residential and personal cell phone numbers on a national DNC list or your company specific list.  The national DNC list is scheduled to be available for purchase in early September 2003, and it should be used to scrub your call lists for all covered telemarketing calls made on or after October 1, 2003.  The rules also establish a safe harbor for telemarketing calls made in error to numbers registered on the DNC lists, require that businesses develop procedures to comply with the new rules and set parameters for automated telemarketing calls.  In addition, the rules restrict permissible telemarketing calls to 8 a.m. – 9 p.m., determined by the local time at the called person’s location.
14. How do you comply with the new rules?

The new rules require that specific steps be taken before making telemarketing calls, as follows:
1.) Establish and implement a written DNC policy.  The policy should be available upon request.  (See sample policies in ATTACHMENT A);

2.) Train personnel on compliance procedures with your written DNC policy.  The training also should include vendors making telemarketing calls on your behalf;

3.) Maintain a company specific DNC list.  Names must be added to your company specific DNC list within a reasonable time and no more than 30 days after the request is made (if your system permits, names must be added immediately).  The names on your list must be maintained for five years;

4.)
Identify yourself.  Callers must identify who they are, the name of the company they work for and either the address or telephone number of the company.  
15. How do you maintain your company specific list?

You must keep a written list of all requests your company gets not to call people. You must retain these names on your company specific list for five years from the date of the request.  You should remove the numbers on that list from the lists you use for telemarketing as soon as possible and not more than 30 days after the request to do so.

16. How do you access the national DNC list and how much will it cost?

The list, which will consist only of phone numbers, will be accessible online at http://www.telemarketing.donotcall.gov and will be downloadable.  There also will be a way to check small batches of numbers free of charge at one time by entering them on the web site.  Purchasing the national DNC list will cost $25 per area code per year, with the first five area codes free of charge.  There is a maximum charge of $7,375 for all area codes. 

17. How is the fee paid for the national DNC list if you use a telemarketing vendor?

Every business making telemarketing calls must register on the national registry web site and pay a fee (if applicable) to access numbers on the national DNC list.  If you use a telemarketing vendor to make calls, you should negotiate if you or the telemarketing vendor will pay the fee and access the site, but your information must be registered on the site.  Fee-splitting between users of the national DNC list is prohibited.  For example, if a large telemarketer has 15 clients for which it makes calls, each client must register and pay the fee; the telemarketer cannot just register once and use the list for all 15 clients.
In addition, each separate corporation that will use the national DNC list must purchase it separately, including subsidiaries of a company that purchased it.
18. What if your lead-generator says that your list has been scrubbed?

You must still purchase access to the national DNC list if you are making telemarketing calls.  It is illegal to sell a list that has been scrubbed without paying for each company  that is using the scrubbed list.  If your lead-generator does not indicate that it is paying separately for your access to the national DNC list or does not ask for your permission to register your company, your company should not use the list.  Reputable list companies will require your company to register (or will register on its behalf).

19. How often do you need to check the national DNC list?

If you are making telemarketing calls, you must scrub your call list against the national DNC list no more than 90 days before making a call.  The national DNC list is updated continuously, so unlike state lists that are updated quarterly, the 90 days is a rolling period of time.  (See FAQ 13 regarding the need to scrub your call list for calls on or after October 1, 2003.)
20. Can you use the national DNC list for other purposes?

No.   The national DNC the list may only be used for you to comply with the rules.  You cannot sell it or allow any other parties to use your copy of the list (including subsidiaries), and you cannot use it for anything other than to comply with the rules.
21. Do you also have to get state do not call lists?

Slightly more than half of the states currently have DNC lists.  Approximately ten others have enacted laws providing that the FTC’s list will operate as their state list.  There are two questions that flow from this:

· First, does a company have to obtain both the national DNC list and the state list before making telemarketing calls?

· Second, does state law or federal law govern the exemptions to use of the DNC lists?
The FTC and the FCC are working with states to include the state DNC lists in the federal DNC list.  However, it is expected that this process will take up to 18 months.  IIABA will continue to monitor this transition and provide you with updates on the progress.  Currently, the states with do not call lists fall into two groups, described below.

Group 1

States Maintaining State Lists and Not Uploading Data to the National List  

· Alaska

· Georgia
· Idaho
· Indiana
· Louisiana
· Missouri
· Nevada+ 

· New Jersey+
· Tennessee

· Texas
· Wisconsin
· Wyoming
+   Law enacted, rules pending; state may still decide to share data.
Group 2
States Maintaining State Lists and Uploading Data 

· Alabama

· Colorado

· Florida

· Kentucky

· Massachusetts

· Minnesota

· Mississippi

· Oklahoma

Until the states in Group 1 are compelled by the FCC to shut down their lists or otherwise agree to do so, people making telemarketing calls in those states (intrastate calls) should obtain both the state and federal DNC lists.  Although, there should be no reason to purchase the lists in the Group 2 states once the transition for uploading is completed because numbers on those state lists will be added to the national DNC list, you should purchase the state lists in those states prior to the time that they upload their data.  Also, the laws in some of those states may continue to require the payment of a fee even after the state lists are uploaded, so it is recommended that you check to determine if separate state fees are required.

22. Do state laws on telemarketing still apply?
Some states have different rules, such as different EBR time limits or other exemptions.  For interstate calls, the new FCC rules preempt state law.  Thus, the definition of EBR described above in FAQs 6-8 apply.  Similarly, calls to businesses (which in some states may be covered by a state DNC list) are not covered by the new FCC rules, so state laws will continue to apply.
For intrastate calls, the FCC preempted less restrictive state laws.  Thus, any exemptions that may have existed previously under state law are not valid as of October 1, 2003.  The FCC was less clear about more restrictive state laws for intrastate calls.  Although it did not specifically preempt such laws, it did indicate that they may be inconsistent with the national system and it may choose to preempt them on a case-by-case basis.  Until the FCC acts to preempt more restrictive state laws, for intrastate calls you should follow more restrictive state laws.

23. Is there a way to prevent liability under the rules for calls made in violation of the rules?

Yes.  Both the FTC and FCC have a safe harbor provision for the DNC rules.  In order to avoid liability for calls made in error to people on either the national DNC list or your company specific DNC list, you must:

1.)
Establish and implement a written DNC policy;

2.)
Train personnel on compliance procedures with your written DNC policy;

3.)
Maintain a company specific DNC list;

4.) Use a process to access the national DNC list no more than three months before any call is made and maintain documentation of the process; and

5.) Not share the cost of the national DNC list with other entities or purchase it other than through the national registry.  You also cannot share the list with any other entities, including subsidiaries.
The FTC adds the further requirement that companies monitor and enforce compliance with the procedures.  This requirement seems to be part of the implementation requirement, but the FTC has stated it separately.

24. Who can enforce the rules?

These rules can be enforced by the FTC, the FCC, state attorneys general, and through private lawsuits.

25. What are the penalties for violating the rules?

There are four remedies, as follows:

· FTC: each call made in violation of your company specific policy or the national DNC list rules is subject to a penalty of $11,000.

· FCC: each call made in violation of your company specific policy or the national DNC list rules is subject to a penalty of $11,000.

· State Attorneys General:  can bring suit in federal court pursuant to the FCC’s Telephone Consumer Protections Act of 1991 for $500 per violation, pursuant to the FTC’s Telemarketing Sales Rule for unspecified damages, and in state or federal court pursuant to state laws in varying amounts.

· Private suits:  may be filed for the second call received in violation of your company specific or national DNC list rules for $500, which can be trebled for knowing and willful violations.

OTHER REQUIREMENTS

26. Do you have to use caller-ID?

Yes, starting January 29, 2004, all businesses making telemarketing calls will have to generate caller identification.  The number displayed must be a number that is answered during normal business hours and that can receive a DNC request.  The number may be answered by an automated system, as long as it can receive a DNC request.  When possible, you also should transmit your company name over the caller-ID.

27. What about telemarketing calls to cell phones using predictive dialers?
Telemarketing calls to all wireless numbers are prohibited when made with automatic dialing equipment.  The Direct Marketing Association sells a subscription to a listing of wireless numbers for use in preventing such calls.  Manually-dialed calls to wireless numbers are permitted, although residential wireless numbers can be included on the national DNC list.  Thus, any calls to wireless numbers must first be scrubbed against the national DNC list.

28. What rules apply if you (or a telemarketing vendor you hire) use predictive dialers to make telemarketing calls?

Both the FCC and FTC have created regulations for “abandoned calls.”  This problem usually is the result of the use of predictive dialers, which are complex computer dialing systems often used by large-volume callers.  
Any call that is answered by a live person but that is disconnected or not transferred to a live operator within two seconds of the completion of the called party’s greeting is considered an abandoned call.  For all abandoned calls, the caller must play a recorded message with the name of the business and its telephone number (which must allow for DNC requests during normal business hours) and a statement that the call is for “telemarketing purposes.”  Callers may not abandon more than three percent of calls answered by a live person.  Busy signals, calls answered by answering machines or voice mail, and calls that are not answered are not counted toward the three percent limit.  
The FCC rules provide for calculating the abandonment rate over a 30 day period, but the FTC requires calculating it on a daily basis.  Additionally, the FTC specifies that the rate is to be measured per calling campaign.  
The rules on abandoned calls will only impact large calling operations that call on behalf of a variety of companies.  Because the FTC’s rules only reach calls across state lines, but the FCC’s rules issue reach all calls, people calling intrastate need not worry about the FTC’s rules on abandoned calls.  

* * * * * 

ATTACHMENT A 

Important Note: These sample policies are not the same as developing written compliance procedures, which, because they must reflect the unique operation of each company, do not lend themselves to a generic model.
Do Not Call Policy

(For companies in states that do not maintain DNC lists and states that maintain DNC lists and upload them to the national DNC List)


(Insert your company name) (Company) has adopted and adheres to the policies described below to comply with the Federal Trade Commission (FTC) and Federal Communications Commission (FCC) regulations regarding consumer requests not to receive future telephone solicitations from Company or who have placed their names on the National Do Not Call List (DNC List).  Company has trained its employees engaged in telephone marketing on these policies and procedures and requires employees to follow them at all times.  Company has a policy of disciplining and will discipline employees who fail to abide by these procedures.

Company utilizes two different do not call procedures: (1) it maintains a Company specific list, and removes all numbers appearing on it from Company’s call lists; and (2) it accesses the national DNC List and removes all numbers appearing on it from Company’s call lists.

Do Not Call Policy
(For companies in states that do maintain DNC lists but do not upload them to the national DNC List)


(Insert your company name) (Company) has adopted and adheres to the policies described below to comply with the Federal Trade Commission (FTC) and Federal Communications Commission (FCC) regulations regarding consumer requests not to receive future telephone solicitations from Company or who have placed their names on the National Do Not Call List (DNC List).  Company has trained its employees engaged in telephone marketing on these policies and procedures and requires employees to follow them at all times.  Company has a policy of disciplining and will discipline employees who fail to abide by these procedures.

Company utilizes three different do not call procedures: (1) it maintains a Company specific list and removes all numbers appearing on it from Company’s call lists; (2) it accesses the (insert state name) DNC List and removes all numbers appearing on it from Company’s call lists; and (3) it accesses the national DNC List and removes all numbers appearing on it from Company’s call lists
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